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Introduction  
The New Zealand Infrastructure Commission, Te Waihanga is an autonomous Crown entity established 
under the New Zealand Infrastructure Commission / Te Waihanga Act 2019. Te Waihanga has been 
tasked with elevating infrastructure planning and delivery to a more strategic level and by doing so 
improve New Zealanders’ long-term economic performance and social, cultural and environmental 
wellbeing. It is through this lens that Te Waihanga makes this submission. 

Te Waihanga supports large parts of the Exposure Draft and system efficiencies indicated in the 
supporting Parliamentary Paper. In particular: 

 Simplifying plan making processes will reduce the burden on infrastructure providers, who 
currently submit on and appeal district and regional plans throughout New Zealand. 

 The NPF provides an opportunity to create a code for infrastructure – containing policy and 
rules and providing certainty and consistency which is appropriate for infrastructure with 
national or regional benefits. 

 Focussing the purpose on wellbeing, recognising that people and communities are part of our 
environment, and how the RMA has failed them. 

 Including outcomes for infrastructure, housing and urban environments, to create a common 
understanding of what is to be achieved. 

 Much greater recognition of the scale and urgency of the climate change challenge and the role 
of infrastructure to address this. 

 Suggestions that fewer consents will be required, with the related time and cost savings, as well 
as removing uncertainty. 

 Rolling over some concepts from the RMA, where using slightly different terms would simply 
add to uncertainty. 

However, improvements are still possible. Particularly if the NBA is to achieve the cost and time savings 
hoped for. Te Waihanga welcomes the opportunity to influence the further development of the NBA 
through this Exposure Draft process. 
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Section One: Overview 
What Te Waihanga is seeking: 

 Prioritise infrastructure so that the NBA can assist with addressing the infrastructure deficit, 

climate emergency and housing crisis. 

This submission comments on the following aspects of the Exposure Draft: 

 Section Two – Purpose / intent 

 Section Three – Outcomes 

 Section Four – National Planning Framework  

 Section Five – NBA Plans  

 Section Six – System efficiencies 

There is an urgent need to prioritise infrastructure  

New Zealand faces three urgent challenges which require, among other things, a paradigm shift in terms 
of how the planning system provides for infrastructure.  

These three challenges are: 

 A significant infrastructure deficit – an estimated $75 billion dollars’ worth of new and/or 
upgraded infrastructure is long overdue. 

 The climate crisis – we have an ambitious 2050 target for emissions reduction, but almost no 
progress has been made to date. 

 A housing crisis – housing is increasingly unaffordable to many and will be further compounded 
by the need to provide for a growing population. 

The current planning framework has exacerbated these challenges. In each case, the ‘timely provision of 
appropriate infrastructure’ (being part of the second reform objective) has a significant role to play in 
our collective response.  

Te Waihanga is concerned that ‘more of the same’ or even a much-improved version of the status quo 
will not be sufficient to meet these challenges. In each case, the task for the planning system is twofold: 

 Enabling appropriate infrastructure (and associated or precursor activities) to be constructed (or 
maintained/upgraded) – including when localised trade-offs need to be made. 

 Doing so quickly enough to make a meaningful contribution to addressing the challenges we 
face. 

To illustrate the need for change, Te Waihanga undertook a study1 to quantify the direct and indirect 
financial cost that the resource planning system currently imposes on infrastructure providers. The study 
surveyed a wide range of infrastructure providers and is based on data from 186 projects.  

 
1 Sapere Research Group were appointed to undertake this study between March – July 2021. 
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Figure 1 below shows the proportion of project budgets being spent on direct consenting costs, 
according to project size. Projects valued under $1 million are spending between 13% and 16% of their 
project budgets on resource consenting. 

Figure 1: Proportion of project budget spent on direct consenting costs by project size 

 

The study also found that consenting costs are primarily incurred by applicants having to seek external 
expert advice, with nearly 70% of consent-related expenditure going to external experts and legal costs. 
Council fees only represent on average 7% of a project’s total consenting costs2. 

There are also considerable differences in how long it takes infrastructure projects to be consented. Te 
Waihanga estimates the average duration for a consent decision to be made is: 

 Typical project: 63 – 91 days 

 Project with some complexities: 167 – 214 days 

 Complex / unusual project: 365 – 425 days. 

Each day the council takes to consider an application corresponds to approximately an additional $4,000 
in direct costs incurred by the applicant. 

Councils are also taking longer to reach a decision on consent applications. Based on all consent 
applications, including infrastructure, the time taken to approve a project has increased by 50% from 
2014/15. Te Waihanga analysis indicates the time taken to decide on an application could have 
increased by as much as 150% for infrastructure consents over the same period. 

 
2 The figure of 7% is project fees charged for processing resource management applications (including consents and outline plans 
where there is a designation). It does not include any development or financial contributions.  
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There is also evidence that the cost to consent an infrastructure project is increasing and direct 
consenting costs as a proportion of total project budget have increased by 70% since 2014. 

The planning system must enable more climate change infrastructure 
sooner 

The new planning system has a significant role to play in meeting our ‘2050 Target’3 of net zero 
emissions, including through the provision of infrastructure. 

Achieving the target will require significant changes in land use patterns, as well as the development of 
new infrastructure. To meet these objectives and the 2050 Target, it is realistically not the task of the 
planning system to ask whether to generate more low-emissions electricity, reshape our towns/cities 
and transport solutions, build more housing and essential services for a growing population, or install 
protections from rising sea levels and other climate change effects. Instead, the focus must shift to how 
(and sometimes where, or on what conditions) we go about achieving those outcomes. 

In its May 2021 advice, the Climate Change Commission detailed several policies for New Zealand to 
become a low emissions economy. In particular, the Climate Change Commission highlighted the need 
for policies that enable the fast-paced and sustained build of low-emissions electricity, as well as low 
emissions transport, land use, infrastructure and building systems. This includes supporting the 
development of regional spatial strategies under the Spatial Planning Act, and mandatory national 
direction for climate change mitigation and adaptation. 

Of significance for the framing of NBA ‘outcomes’, the Climate Change Commission observed that weak 
national direction and lack of prioritisation of different objectives can make it difficult for local 
government to plan and act in a coordinated manner to reach climate change objectives, particularly 
when they are required to assess these against other social and economic outcomes. 

Finally, meeting the 2050 Target will also require a reimagining of urban environments to incorporate 
more efficient and lower-carbon ways of living, which in turn will require significant upgrading and 
development of infrastructure. Te Waihanga is conscious of the interdependencies and time constraints 
associated with this process; it is necessary to first confirm the zoning (planning), the developments 
(consenting), and then consent and finally build the necessary infrastructure. There are very real capacity 
constraints associated with that – certain developments will need to occur in sequence, and only so 
much construction can occur at any one time. Te Waihanga refers to this as the ‘infrastructure cascade’, 
as illustrated in Figure 2. The task would simply be unachievable if it were subject to historic RMA 
timeframes. Indeed, planning for redevelopment of urban centres to meet the 2050 Target may need to 
occur much more rapidly than is currently anticipated for the ‘normal’ NBA processes as well.  
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Figure 2: Infrastructure cascade of a wind farm development under historic RMA timeframes 

 

Delivering more, affordable housing means building and upgrading 
transport and water infrastructure sooner 

In March 2019, Infometrics estimated that Auckland had an undersupply of dwellings of nearly 30,0004. 
This undersupply contributed to housing costs rising at a faster pace than incomes. In 2020, the Ministry 
of Housing and Urban Development found that Auckland was one of the world’s most severely 
unaffordable cities, with a median house price that was 10 times the median household income. 

Housing affordability is not limited to Auckland – other New Zealand cities that are also growing fast, 
such as Wellington, Christchurch, Hamilton, Tauranga and Queenstown, are also becoming increasingly 
unaffordable. 

Past research has identified several constraints to building new housing: 

 District plan policies under the Resource Management Act 1991, which limit the location and 
density of development. These policies often create barriers to transitioning between different 
land uses, such as redeveloping a declining industrial area into housing, as well as barriers to 
new subdivision. 

 A lack of appropriate water and transport infrastructure to service housing growth, reflecting 
shortcomings in existing funding and financing arrangements. 

 Planning policies and practices that often make it difficult to consent new housing, even where it 
is enabled by plans.  

 
4 Infometrics, 22 October 2019: https://www.infometrics.co.nz/nz-short-by-nearly-40000-houses/ 
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Infrastructure needs to be treated differently than other development 
activities 

The new planning system needs to recognise the benefits of infrastructure, provide specific guidance for 
managing its effects and ensure a viable consenting pathway exists. In some cases, the planning system 
will also need to provide a faster decision-making process for infrastructure.  

Infrastructure provision, even when carried out by private companies, has a significant public good 
component. Infrastructure is unique in that it often occurs at a scale that has the potential to generate 
substantial local effects, but the benefits it provides are often felt at a regional or national level and are 
essential to the wellbeing of society, for example in relation to emissions reductions or water quality. 

Linear or network infrastructure also operates as part of a system. This means that: 

 The system is only as good as its weakest part, and there is no benefit for example in a 
transmission line that is 90% complete or road and rail bridges that have less capacity than the 
networks they support. 

 It is sometimes necessary for infrastructure to traverse sensitive environments to enable the rest 
of the wider network to function.  

Experience to date has been that the RMA is not well suited to providing ‘business as usual’ 
development, maintenance, or upgrading of infrastructure. There are several opportunities to improve 
this through the current reform. 

The new Act should enable the Government’s mandate to deliver 
infrastructure 

As shown in Figure 3, the Government is mandated to deliver the following public good infrastructure: 
energy, transport, telecommunications, defence assets, corrections facilities, health facilities and 
educational facilities.  

Therefore, the Natural and Built Environments Act needs to enable the Government to deliver on its 
mandate, rather than inhibit it. The NBA does not need to relitigate whether it’s the right decision to 
improve safety on a road, build a new prison or upgrade a transmission line. This mandate has already 
been given to the Government under existing legislation. 

Instead, decisions makers under the NBA should consider ‘how’ legislatively mandated infrastructure can 
be delivered within environmental constraints, not ‘if’ the infrastructure should happen at all. 
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Figure 3: Legislation binding the Crown to deliver infrastructure 

 Legislation Purpose 
Binds the Crown to 
provide for5 … 

Electricity Act 1992 
1A(a) to provide for the regulation, supply, and use of 
electricity in New Zealand; and 

… electricity 
generation, 
transmission and 
distribution 
infrastructure  

Telecommunications 
Act 2001 

3(1) The main purpose of this Act is to regulate the supply 
of telecommunications services. 

… broadband, mobile 
and other 
telecommunications 
infrastructure 

Land Transport 
Management Act 
2003 

3 The purpose of this Act is to contribute to an effective, 
efficient, and safe land transport system in the public 
interest. 

… State highways, 
regional arterials, local 
roads, heavy rail, light 
rail, bus lanes and 
walking and cycling 
facilities 

Defence Act 1990 

5 (a) 
the defence of New Zealand, and of any area for the 
defence of which New Zealand is responsible under any 
Act: 
(b) 
the protection of the interests of New Zealand, whether in 
New Zealand or elsewhere ... 
(e) 
the provision of assistance to the civil power either in New 
Zealand or elsewhere in time of emergency .... 

… defence assets, 
defence dining and 
accommodation 
facilities and defence 
training facilities. 

Corrections Act 2004 

5 (1) The purpose of the corrections system is to improve 
public safety and contribute to the maintenance of a just 
society by— 
(a) 
ensuring that the community-based sentences, sentences 
of home detention, and custodial sentences and related 
orders that are imposed by the courts and the New 
Zealand Parole Board are administered in a safe, secure, 
humane, and effective manner; and 
(b) 
providing for corrections facilities to be operated in 
accordance with rules set out in this Act and regulations 
made under this Act .... 

… facilities for the 
purposes of custodial 
sentences and related 
orders, such as prisons, 
and rehabilitation 
purposes.  

 
5 This could include direct investment from the Crown, such as the allocation of the National Land Transport Fund. Or it could be 
creating the appropriate policy and regulatory settings for local government and private markets to deliver infrastructure, such as 
local roads and electricity generation respectively.  



 

 
Inquiry on the Natural and Built Environments Bill: Parliamentary Paper 
 

Page 11 

 Legislation Purpose 
Binds the Crown to 
provide for5 … 

Health Act 1956 

3A Without limiting any other enactment or rule of law, 
and without limiting any other functions of the Ministry or 
of any other person or body, the Ministry shall have the 
function of improving, promoting, and protecting public 
health. 

… public health 
facilities, such as 
hospitals, health 
clinics, community 
medical centres, etc 

Education Act 1989 

3 Except as provided in this Act, every person who is not 
an international student is entitled to free enrolment and 
free education at any State school during the period 
beginning on the person’s fifth birthday and ending on 1 
January after the person’s 19th birthday. 

… places of education, 
such as schools.  

Recent experience shows us what a responsible consenting pathway 
could look like 

In recent years, major infrastructure has been forced to utilise alternative consenting regimes outside of 
standard RMA processes. A number of these alternative consenting regimes have arisen out of natural 
disasters or significant events, including the Canterbury Earthquake Recovery Act 2011, Greater 
Christchurch Regeneration Act 2016 (GCRA), Hurunui/Kaikōura Earthquakes Recovery Act 2016 and 
COVID-19 (Fast Track Consenting) Act 2020. However, some short-cut legislation, such as the National 
War Memorial Park (Pukeahu) Empowering Act 2012, Christchurch Cathedral Reinstatement Act 2017, 
and Housing Accords and Special Housing Areas Act 2013 were used simply to ensure the desired 
outcome was reached quickly enough. 

All these different Acts are an indication that the current system is not fit for purpose. Each of these Acts 
provide for an alternative process or test to be applied to enable additional considerations in decision 
making – a shift from solely trying to avoid, remedy and mitigate effects. They also indicate that there is 
a need for an effective disaster response to be pre-determined in the NBA to avoid urgently pushed-
through legislation granting greater consenting powers. What is clear is that if something is identified as 
being nationally significant, then bespoke legislation is currently required to achieve what is envisaged. 
There is no trust in the RMA process to deliver fit for purpose projects that achieve the full intended 
function of that project within reasonable timeframes. Te Waihanga considers this the fundamental flaw 
of the current process and needs to be addressed in the NBA.  

However, these Acts do serve to illustrate alternatives to the normal RMA decision making process that 
could be incorporated into the NBA. For example, the COVID-19 Recovery (Fast-track Consenting) Act 
2020 provides several options to obtain consent, with listed projects difficult to turn down and able to 
be consented through a streamlined process. Non-listed projects, while having access to a streamlined 
process, must first get through a hurdle of a Ministerial decision-making lens where the purpose of the 
Act must be met before an expedited process is available. Some issues have arisen over the level of 
consultation required and how many jobs are needed to be created to meet the criteria for Ministerial 
approval, but there are aspects such as limited appeal rights and the elevation of a certain type of 
project to a bespoke process, that could benefit infrastructure. As the COVID-19 Recovery (Fast-track 
Consenting) Act 2020 has a limited life span, Te Waihanga considers that there should be some 
elements carried forward to the NBA.  

While in theory a bespoke pathway presently exists for infrastructure under the RMA in the form of 
designations, their purpose and intent has been diluted to the point that it often no longer holds an 
advantage. The NBA can reinstate that pathway through a revamped designation or alternative process 
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that learns from the lessons of the bespoke legislation. While the exposure draft does not encompass 
designation provisions, what is included in the purpose statement will dictate the extent to which 
infrastructure can be provided for through its own pathway. If infrastructure is not afforded enough 
priority within the purpose, then this cannot be remedied through the NPF or any designation 
framework. This is discussed in more detail in the subsequent sections of this submission.  

Te Waihanga considers that the NBA should also include emergency provisions or provide a process that 
is fit for purpose should emergencies occur. The RMA contains some powers to undertake emergency 
works6, which were utilised for the repair of transmission lines following the Christchurch earthquakes. 
However, it needs to be considered whether these provisions are expansive enough and cover a wide 
enough level of emergency. Should they be available to respond and adapt to climate change in our 
climate emergency? Is the current $75 billion infrastructure deficit considered an emergency that should 
have access to special provisions? It needs to be recognised that emergencies are not always acute. The 
NBA needs to be sufficiently flexible to be fit for purpose over the next 30 years and be able to respond 
to emergencies and disasters that are likely to become more common. 

The new system should focus on life supporting capacity  

Under the RMA, environmental protection has been diluted through a broad application of effects 
mitigation as opposed to a targeted set of clear objectives about what is important. Amenity values have 
reinforced status quo bias, prevented the development of renewable energy, hindered the ability of our 
urban areas to adapt to population growth and changes, and prioritised the opinions of a few over the 
needs of many. Te Waihanga is pleased to see amenity is absent from the Exposure Draft, but there 
remains the potential for the stifling effect of amenity values to re-emerge using another label. 

For example, protection of outstanding natural landscapes (ONL) can add significantly to the time and 
cost necessary to consent infrastructure, particularly when ONLs are identified over extensive areas. In 
Queenstown, 97% of the district is deemed ONL or Outstanding Natural Feature (ONF).7 As a result, it is 
increasingly difficult to provide for necessary infrastructure that travels through ONL and ONF, such as 
electricity transmission lines. Electricity demand in Queenstown is growing in response to population 
growth, snow-making and greater electrification of heating and transport. However, expanding the 
transmission network to meet growing demand in Queenstown could be difficult, given it would likely 
need to traverse ONLs and ONFs. This poses resilience risks, such as the risk of outages and makes it 
difficult to take lines out of service to carry out repairs or maintenance. However, the blanket 
designation of ONL/ ONF elevates the protection of those landscapes above all else and fails to 
acknowledge the fact that people live in Queenstown and need certain infrastructure for society to 
function and for the wellbeing of people to be provided for. 

Both the NBA and Strategic Planning Act provide an opportunity for greater certainty as to where 
infrastructure can easily locate, as well as providing a framework for prioritisation between nationally 
significant matters where these conflict with one another. In these situations, taking a longer-term view 
would be consistent with the acknowledgement of future generations in clause 5(1)(b) of the Exposure 
Draft. This would recognise that wind turbines can be removed, and vegetation can grow back, but the 
impacts of climate change, unhealthy three waters infrastructure or unsafe transport systems can be 
permanent.  

 

 

 
6 Section 330 of the RMA allows for emergency works and power to take preventative and remedial action through suspending the 

application of section 9, 12, 13, 14, and 15 of the RMA. 
7 Hawthenden Limited v Queenstown Lakes District Council [2019] NZEnvC 160 at paragraph [4]. 
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Measuring the Natural and Built Environments Bill against Cabinet’s 
reform objectives  

Cabinet’s objectives for resource management reform are as follows: 

1. Protect and where necessary restore the natural environment (including its capacity to provide 
for the wellbeing of present and future generations). 

2. Better enable development within environmental biophysical limits including a significant 
improvement in housing supply, affordability and choice, and timely provision of appropriate 
infrastructure, including social infrastructure. 

3. Give effect to the principles of Te Tiriti o Waitangi and provide greater recognition of te ao 
Māori, including mātauranga Māori. 

4. Better prepare for adapting to climate change and risks from natural hazards and better 
mitigate emissions contributing to climate change. 

5. Improve system efficiency and effectiveness, and reduce complexity, while retaining appropriate 
local democratic input. 

Te Waihanga has concerns about whether the proposed drafting in the Exposure Draft will meet 
Cabinet’s objectives. A table is included in each section of this submission assessing each 
recommendation in the Exposure Draft against a “traffic light” scale as to how it achieves the reform 
objectives. Comparisons are then provided to options Te Waihanga considers more suitable.  

These reform objectives encompass ideas that inevitably lead to conflicting priorities. If biophysical 
environmental limits create a “prohibited line” activities that cannot comply – even those promoted as 
outcomes in clause 8 - simply cannot proceed. A good idea on paper, but this kind of absolutist thinking 
does not ultimately provide for national or regionally significant infrastructure (which is also within the 
objectives). Infrastructure is often location constrained and of a scale that will inevitably fall foul of a 
biophysical limit, at least at a local level. 

Scope needs to be provided in the purpose of the NBA to identify the importance of infrastructure and 
acknowledge that it cannot always be provided within biophysical limits. The principles of legislative 
interpretation require the meaning of an enactment to be ascertained from its text and in light of its 
purpose.8 Therefore the rest of the NBA, including the NPF and NBA plans, must be interpreted in 
accordance with what is set out in the purpose statement of the NBA. If infrastructure is not given 
appropriate scope, it cannot be sufficiently provided for later in the Act. Further details of this are set out 
in the submission below.  

 
8 Section 5 of the Interpretation Act 1999 
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Section Two: Purpose / intent 
What Te Waihanga is seeking:  

 The concepts of wellbeing and intergenerational equity be retained in the purpose. 

 Explicit recognition in the purpose of the NBA that infrastructure is critical to support the 

wellbeing of current and future generations. 

 Clarity about how Te Oranga o te Taiao is expected to be upheld. 

 Environmental limits in the NPF and NBA plans: 

o be limited to considerations of life-supporting capacity, rather than spatial extent or 

human values (such as landscapes, character, amenity) 

o be expressed in quantitative terms to promote certainty 

o provide exceptions for infrastructure when there is a demonstrable need for it to be 

established in a particular locality, and in a way which could otherwise infringe on 

limits. 

 Delete the direction to “avoid, remedy or mitigate” from the purpose clause, and, if 

necessary, include this or similar wording in the outcomes clause or later parts of the 

NBA.  

 The NBA details exactly what is required for those exercising functions and powers under 

the NBA to give effect to Te Tiriti o Waitangi.  

Infrastructure in the purpose 

The purpose of the NBA will play a critical role in the management of the environment pursuant to the 
NBA. 

 We expect that later clauses of the NBA will require certain functions (e.g. development of limits, 
development of the NPF or NBA plans, or achieving outcomes) to be carried out ‘in order to 
give effect to the purpose of the NBA’, or ‘to achieve the purpose of the NBA’ – as clauses 5(2), 
8, 10 and 20 of the Exposure Draft already require. The nature of the direction may differ 
depending on the function. 

 Even if there is no such express direction, the purpose will inevitably be relevant to ascertaining 
the meaning of the NBA/NPF/Plans9. 

 In particular, the purpose of the NBA will sit at the top of the policy hierarchy, with lower order 
regulations and policies focused on ‘fleshing out’ that purpose. 

 The relationship between the purpose clause of the NBA and its supporting provisions will be 
important. For example, do the listed outcomes set out how the purpose is to be achieved, or is 
their achievement secondary to the purpose. 

 
9 Interpretation Act 1999, section 5(1): ‘The meaning of an enactment must be ascertained from its text and in light of its purpose.’ 
See also Commerce Commission v Fonterra Co-operative Group Ltd [2007] NZSC 36 at [22] 
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 Recent RMA caselaw has confirmed that section 5 of the RMA “is not a section under which 
particular planning decisions are made”.10 However, whether the purpose of the NBA fulfils a 
similar role cannot be determined with certainty until the NBA has come into effect and is being 
implemented. 

Given this critical role of the purpose, and the critical role that infrastructure plays in supporting the 
wellbeing of current and future generations, Te Waihanga: 

1. Supports the use of the concepts of wellbeing and intergenerational equity, in clause 5(1) of the 
Exposure Draft. 

2. Is concerned that those concepts could be undermined by the clause 5(2) assumption that 
compliance with limits will in fact achieve the purpose in clause 5(1). The experience of 
infrastructure providers is that existing “hard limits” in RMA policy are preventing the 
construction of infrastructure which is necessary for wellbeing and to protect future generations 
from the impacts of climate change. 

3. Seeks explicit recognition for infrastructure in the purpose section of the NBA. This explicit 
recognition would not allow infrastructure to disregard environmental limits, but would 
acknowledge that it is equally important to supporting wellbeing. 

4. Seeks that clause 5(2) of the Exposure Draft be amended as follows: 

To achieve the purpose of the Act,- 

a) Use of the environment must comply with environmental limits; and  

b) outcomes for the benefit of the environment, including the use of physical resources to 
enable wellbeing, must be promoted; 

c) the development and enhanced functioning of the built environment must be enabled.; and 

d) any adverse effects on the environment of its use must be avoided, remedied, or mitigated. 

In the absence of a link to infrastructure, Te Waihanga is concerned that the purpose and the policies 
that flow from it will be conservation-focused to the exclusion of infrastructure provision. 

Explicit recognition for infrastructure in the purpose of the NBA would: 

 Provide the statutory foundation for enabling infrastructure in the NPF and NBA plans. 

 Shift the focus away from whether infrastructure should be provided (a decision for government 
and infrastructure providers) and on to how to provide it. 

 Acknowledge the essential contribution of infrastructure to wellbeing, particularly in responding 
to the challenges of climate change. 

 Address the current failing of the RMA to provide sufficient “recognition of, and strategic focus 
for, necessary housing, infrastructure and other development.”11 A repackaged version of 
substantially the same regime cannot be expected to achieve materially different results. 

 Ensure infrastructure decisions are made on a principled basis, rather than relying on project-
specific legislation12 or Ministerial statements through the NPF. 

 
10 Environmental Defence Society Inc v The New Zealand King Salmon Company Limited [2014] NZSC 38 at [151]. 
11 Report of the Resource Management Review Panel, June 2020, para 41. 
12 For example, the National War Memorial Park (Pukeahu) Empowering Act 2012, Hurunui/Kaikōura. Earthquakes Recovery Act 
2016, COVID-19 Recovery (Fast Track Consenting) Act 2020, Housing Accords and Special Housing Areas Act 2013. 



 

 
Inquiry on the Natural and Built Environments Bill: Parliamentary Paper 
 

Page 16 

 Recognise that infrastructure and environmental outcomes are often not mutually exclusive, but 
instead support each other. 

Environmental limits risk undermining wellbeing 

The concept of inflexible environmental limits is superficially attractive, but only if:  

 The activities to be regulated will have enduring adverse effects. 

 The activities to be regulated have private, rather than public, benefits. 

 The counterfactual is acceptable and sustainable, so that no one is really any worse off if the 
proposal does not proceed. 

 The limits are confined only to the biophysical attributes which society needs to survive (i.e. 
narrow in scope). 

 The limits acknowledge the ability of species to adapt. 

 The limits are set at levels which do not hinder improvement of wellbeing for current and future 
generations, or achievement of broader environmental goals such as in relation to climate 
change. 

Te Waihanga is concerned that many of these assumptions do not hold true for infrastructure. By its 
nature, infrastructure provides public benefits and services, including environmental benefits. Treating all 
use and development the same puts at risk the infrastructure which people and the environment rely on. 

As we have already established, infrastructure will play a critical role in enabling New Zealand to reduce 
greenhouse gas emissions, adapt to the effects of climate change, improve our overall environmental 
performance, facilitate changes in land use to reduce emissions, respond to population growth and 
increase the resilience of New Zealand to natural disasters. 

Without this contribution from infrastructure the wellbeing of New Zealanders will slip backwards. If the 
environmental limits prevent infrastructure of this nature, they will put society at risk. 

A key concern is that there is no certainty about the breadth and level of the limits to be set, or the plan 
provisions to implement them. For example, clause 7(4) of the Exposure Draft requires that limits are 
prescribed for “biodiversity, habitats, and ecosystems”. However, these terms are all-encompassing and 
do not prioritise indigenous vegetation or fauna. These are proposed to be critical bottom lines which 
will trump all other considerations under the NBA, but their development is proposed to be left to later 
subsidiary legislation. Given the importance of infrastructure in supporting the wellbeing of current and 
future generations, Te Waihanga cannot support a purpose provision which subjects infrastructure to 
unknown limits.  

To address this concern, Te Waihanga supports those parts of clause 7 in the Exposure Draft that require 
environmental limits to: 

 Be confined to considerations of ecological integrity and human health, rather than spatial 
extent or human values (such as landscapes, character, amenity). 

 Be expressed in quantitative terms to promote certainty. 

 Where they relate to indigenous biodiversity or ecosystem function, are expressed in a workable 
manner (e.g. not prohibiting all activity within a given spatial area). 

 Provide exceptions or a ‘pathway’ for infrastructure when there is a demonstrable need for it to 
be established in a particular locality, and in a way which could otherwise infringe on limits. 
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Shifting from managing effects to achieving outcomes – avoid, remedy 
or mitigate should not be in the purpose 

Te Waihanga welcomes the intended shift away from managing effects towards achieving outcomes.13 
However, Te Waihanga considers that this shift is undermined by the continued requirement in clause 
5(2)(c) of the Exposure Draft to ‘avoid, remedy or mitigate adverse effects’. 

Unqualified directions to ‘avoid remedy or mitigate’ effects can, without proper guidance, unduly 
increase consenting costs or lead to projects being declined unnecessarily. During the last 5 years, the 
RMA direction to avoid, remedy or mitigate has led to infrastructure projects funding the creation of 
unrelated activities such as mussel beds14, construction of a national hockey stadium15, and 
redevelopment of a pony club16.  

There is a need for the NBA or the NPF to provide guidance on when and how effects must be avoided, 
remedied or mitigated, but this direction is not required in the NBA purpose. For example, later sections 
of the NBA could specify that only particular types of effects need to be avoided, remedied or mitigated, 
and/or that the obligation only applies: 

 Where they have not otherwise been provided for in the NPF and NBA plans, limits or outcomes.  

 In the manner prescribed in the NPF or plans.  

 In proportion to the affected values. 

 As a secondary consideration after first ensuring that the purpose and outcomes of the NBA will 
be achieved.  

More broadly, any directions as to avoiding, remedying, or mitigating effects on biodiversity values 
should include consideration of mitigation hierarchies, offsetting and compensation as well. These 
concepts are well understood in the RMA context.17 Te Waihanga supports the inclusion of these 
concepts within the definition of “mitigate” in clause 2 of the Exposure Draft. 

It is inefficient to suggest the retention of appeal rights on plans/applications as the primary means of 
protecting against disproportionate requirements to avoid, remedy or mitigate. This puts considerable 
cost on submitters/applicants (and may not ultimately be successful) when clear guidance could instead 
be provided through the NBA and NPF. Retaining ‘avoid, remedy or mitigate’ in the purpose is not 
consistent with a new approach to resource management. 

These same considerations apply equally to any general duty to avoid remedy or mitigate effects 
(equivalent to RMA s 17) that might be carried over to the NBA.  

Te Oranga o te Taiao and Te Tiriti o Waitangi considerations 

The Exposure Draft drafting of the NBA purpose introduces the concept of Te Oranga o te Taiao, and 
includes an inclusive (non-exhaustive) definition of this. This definition uses sweeping terms such as 
“intrinsic relationship”, “interconnectedness” and “essential relationship”. Te Waihanga asks that later 
provisions of the NBA provide more certainty about how Te Oranga o te Taiao is expected to be 
“upheld”. Is Te Oranga o te Taiao intended to be upheld via limits, outcomes and strategic directions, or 
does it create obligations which are additional to these?  

 
13 Report of the Resource Management Review Panel, June 2020, paras 102 and 103. 
14 As part of Te Ara Tupua Project in Wellington. 
15 As part of the Northern Corridor Improvements Project in Auckland. 
16 As part of the Northern Corridor Improvements Project in Auckland. 
17 See s 104(1)(ab) RMA. 
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Infrastructure is provided by a wide range of entities, which will be differently impacted by any duty to 
give effect to the principles of Te Tiriti o Waitangi. The directive to “give effect” is a strong one, meaning 
“implement” and “creating a firm obligation on the part of those subject to it”.18 Given this, it is crucial 
that the NBA set out exactly what applicants must do to give effect to Te Tiriti o Waitangi principles (and 
what is not required). For example, planning documents could be relied upon for simple developments, 
so that no further engagement with mana whenua is required. For more complex developments, the 
NBA could state what level of engagement is required (e.g. inform or consult), with who, when, and what 
the consequences will be if that engagement does not occur or no response is received. Adequate 
resourcing of mana whenua will be essential. 

Assessment against reform objectives 

Reform Objectives agreed by Cabinet Exposure Draft With amendments 
sought by Te 
Waihanga 

Protect and where necessary restore the natural 
environment (including its capacity to provide 
for the wellbeing of present and future 
generations). 

  

Better enable development within biophysical 
limits, including a significant improvement in 
housing supply, affordability and choice, and 
timely provision of appropriate infrastructure, 
including social infrastructure. 

  

Give effect to the principles of Te Tiriti o 
Waitangi and provide greater recognition of te 
ao Māori, including mātauranga Māori. 

  

Better prepare for adapting to climate change 
and risks from natural hazards, and better 
mitigate emissions contributing to climate 
change. 

  

Improve system efficiency and effectiveness, 
and reduce complexity, while retaining 
appropriate local democratic input. 

  

 
18 Environmental Defence Society Inc v The New Zealand King Salmon Company Limited [2014] NZSC 38 at [77]. 
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Section Three: Outcomes 
What Te Waihanga is seeking: 

• A clear and unequivocal statement that infrastructure development is critically important and 

is to be encouraged. 

• Outcomes that reflect a desired future state, rather than seeking to manage adverse effects, 

to address New Zealand’s significant infrastructure deficit.  

• Outcomes that are clear, succinct and focused, and provide certainty for infrastructure. 

• A streamlined process for reconciliation of conflicting objectives by reference to higher order 

mechanisms in the NBA and Regional Spatial strategies to allow infrastructure consents and 

designation processes to occur within certain frameworks and focused timeframes. 

Overview 

The delivery of focused and positive outcomes in the NBA for both natural and built environments will 
be crucial for ensuring that future environmental and development needs, including infrastructure, can 
be met going forward. Under the RMA, the focus on managing adverse effects has led to insufficient 
recognition of and strategic focus for infrastructure developments. Infrastructure plays a vital role in 
supporting and improving the wellbeing and resilience of New Zealanders. Te Waihanga supports the 
conceptual move in the NBA towards a paradigm of planning outcomes reflecting a desired future state 
and away from the RMA’s focus on managing adverse effects. Clear recognition of these matters is 
necessary for the NBA to contribute to the resolution of New Zealand’s significant infrastructure deficit, 
deliver housing capacity, and to meet renewable energy and climate change goals. 

Unprioritized outcomes invite an ‘overall broad judgment’  

There is an understandable temptation to specify a long list of desirable and laudable goals in the 
outcomes section. This has been the approach of the Randerson Report and the Exposure Draft. 
Specifying a range of desirable outcomes will not make them compatible or deliverable. A long list of 
unprioritized and potentially conflicting objectives suffers from a lack of focus, meaning all things to all 
people, and in doing so meaning little. This approach risks leading the NBA back towards an overall 
broad judgment approach. Arguably, the proposed approach provides less assistance to decision makers 
than the structure of sections 6 and 7 of the RMA. Leaving aside the content of those sections, the 
format at least provides an inherent prioritisation (section 6 matters generally taking precedence in the 
event of conflict), whereas it is proposed that the NBA would contain about the same total number of 
matters (as ‘outcomes’) left to compete on equal footing. 

While this does not preclude clear guidance on outcomes or direction through the NPF (or failing that, 
Plans), it means that the tough decisions on reconciling outcomes are deferred to the framers of the NPF 
– who would have very wide discretion – rather than being in the NBA itself.  

This approach is not supported by Te Waihanga. The outcomes should be succinct and clearly focused 
on the enablement of wellbeing within environmental limits. This is the balance that is needed in the 
legislation to facilitate the delivery of infrastructure to support community and people’s wellbeing. 
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The framing of the NBA outcomes (or potentially related provisions, including the purpose, and what the 
NPF must have regard to or give effect to) is critical to whether the new regime provides clarity and 
certainty for the provision of infrastructure. If the outcomes sought are framed in unduly broad and 
uncertain language, there is a significant risk of a return to the uncertainty of an overall broad judgment. 
Certain and focussed NBA outcomes will support stronger and clearer plans and consistency throughout 
the multiple layers of decision-making anticipated by the proposed Act. This in turn should reduce the 
extent to which fundamental matters of policy are required to be re-litigated through resource consent 
and designation processes. 

Similarly, it is important that the clarity of the outcomes is not undermined by duplication or overlap of 
directions elsewhere in the NBA. Clause 18 of the Exposure Draft lists seven ‘Implementation Principles’, 
which are acknowledged as still being under development. Te Waihanga is concerned that these 
principles:  

 Largely overlap or duplicate matters which are already provided for in the purpose, or outcomes 
in the Exposure Draft, or which are expected to be provided in later provisions of the NBA. 

 Are sometimes too wide-ranging as to be meaningless or uncertain (for example, the principle 
relating to public participation). 

 Focus on participation and protection, but not opportunities for cost and delay efficiencies. For 
example: 

o Principle (f) could be redrafted as “have particular regard to any cumulative effects of the 
use, and development and protection of the environment”, so that decision-makers are 
aware of the constraints created by protection, as well as its benefits for the environment. 

o There are no principles relating to the cost and timeliness of NBA processes being 
proportionate to the effects and lifespan of the activity. It should not take 10 years to create 
a planning document which is intended to have a 10-year life. Nor should it take years to 
consent a wind farm which has a 20-year expected life. 

o There is no principle that fewer consents should be required than under the RMA. This 
would provide a benchmark for comparison. A similar principle was included in the 
Statement of Expectations for the Christchurch Replacement Plan, and resulted in a more 
enabling planning document. 

Resolving conflict 

What the Te Waihanga is seeking: 

 Use of higher order mechanisms to resolve conflicts and prevent a return to an overall 

broad judgment approach and to provide greater clarity and direction for decision 

makers.  

Addressing New Zealand’s significant infrastructure deficit requires a significant paradigm shift towards 
achieving positive outcomes. As outlined earlier in this submission Te Waihanga supports this paradigm 
shift but considers that tensions between outcomes needs to be reconciled through ‘high order 
mechanisms’ within the NBA and greater guidance in the NBA on the framework for resolving those 
conflicts.  

Even with a clear and focused set of outcomes, tension and conflicts between the outcomes is inevitable. 
For instance, the protection of outstanding natural features and landscapes and cultural heritage 
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(including cultural landscapes) may conflict with the ongoing efficient provision of nationally important 
infrastructure services, particularly for linear infrastructure which often must traverse such environments.  

Clause 13(3) requires the NPF to include provisions to help resolve conflicts relating to the environment, 
including conflicts between or among any of the environmental outcomes. As addressed in more detail 
in subsequent sections of this submission, the resolution of tensions between outcomes should occur in 
the higher order mechanisms of the NBA, a nationally consistent framework for infrastructure across 
New Zealand through the NPF, and through Regional Spatial Strategies, such that consent or permission 
and designation processes are less relied upon and occur within a certain and focused frame. The 
Exposure Draft contains no framework or guidance on the appropriate mechanism for resolving those 
conflicts within the NBA. 

Outcomes Sought – Drafting  

What Te Waihanga is seeking: 

 Use of terminology with existing jurisprudential meaning to increase certainty, reduce 

delays, and reduce costs, except as necessary for meeting future needs (for example 

climate change needs). 

 A focus on maintaining and enhancing environmental bottom lines where practical to 

allow for provision of critical infrastructure. 

 Provision for enhancement of ecological integrity. 

 Removal of “protection” for outstanding natural landscapes in relation to 

infrastructure development. 

 Provision for maintaining and enhancing public access with the caveat that this may 

not be possible in all instances (such as provision of linear infrastructure). 

 Provision for high quality urban systems which refers to the foundational role of 

infrastructure for functioning urban environments and the need for infrastructure to 

be integrated with land use to enable sustainable urban growth. 

 Inclusion of a housing outcome(s) with adequate provision for the inclusion of related 

infrastructure needs to facilitate housing development. 

 A clear heritage provision which allows for certainty in the permissions process. 

 An outcome for iwi and hapū will require higher order mechanisms to establish how 

disparate interests will be resolved. 

 An outcome for protected customary rights which is consistent with and does not 

undermine the Marine and Coastal Area (Takutai Moana) Act 2011 scheme providing 

for infrastructure. 

 A clear outcome for how significant natural hazards risks will be addressed.  

 Deletion of outcomes relating to natural character and the marine environment. 
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The approach taken to outcomes will be central to enhancing the quality of the environment and 
meeting crucial infrastructure needs. This may include, where appropriate, forward-looking or novel 
concepts to meet future or anticipated needs. Generally, however, Te Waihanga supports the use of 
terminology for which there is existing jurisprudence. Existing jurisprudence provides greater legislative 
certainty thereby reducing costs and streamlining the permissions process, while offering better 
environmental outcomes. However, where change is intended, there must be clear wording to indicate a 
different approach from the past.  

Infrastructure (subclause (o)) 

Te Waihanga strongly supports a specific outcome for infrastructure. Such an outcome was lacking in 
the RMA. As has been noted above, this has resulted in insufficient recognition of, and strategic focus 
for, necessary infrastructure protection and development. Te Waihanga considers that this outcome 
should refer to the provision of ‘timely’ infrastructure for people and communities and that there should 
be express recognition of the need for infrastructure ‘development’. However, it is important to 
recognise two aspects to ‘timeliness’: 

 As outlined earlier in this submission, there is a need for infrastructure to be consented and 
constructed quickly to meet our various challenges. 

 There is also a need for longer term planning and corridor protection, to facilitate integrated 
development. Designations under the RMA are currently of limited utility for this purpose, due 
the amount of specificity required and short lapse periods. It is hoped that the SPA and RSSs will 
assist in this regard. Accordingly, the concept of ‘timeliness’ should not be taken to mean ‘just in 
time’ (rather than, in some cases, ‘ahead of time’), or conceived of as an additional test or hurdle 
that infrastructure providers have to meet.  

Infrastructure is subject to a range of threats from natural hazards and reverse sensitivity. The protection 
of existing infrastructure requires recognition in this outcome. This outcome should cover a broad 
conception of infrastructure rather than being limited by phraseology such as ‘infrastructure services’. A 
broad definition at the ‘outcome’ level will enable this outcome to be future proofed for developing and 
new technological innovations. Accordingly, Te Waihanga seeks that outcome (o) is redrafted as follows: 

The timely ongoing provision approval, construction, operation, maintenance, upgrading, 
development, and protection of infrastructure services to support:  

i. The wellbeing of people and communities, including supporting: 

ii. The use of land for economic, social and cultural activities; 

iii. An increase in the generation, storage, transmission, and use of renewable energy. 

While it seeks a broad definition of “infrastructure” for the purposes of the ‘outcome’, Te Waihanga 
recognises that at the NPF level (and potentially in other sections of the NBA) there will likely be a need 
for greater differentiation of specific kinds of ‘infrastructure’, including in terms of how its effects are 
managed. We have noted elsewhere in this submission the practical constraints that apply in particular 
to linear infrastructure.  

Air, Water, Soil (subclause (a)) 

In terms of air, fresh water, coastal waters, estuaries and soils, Te Waihanga supports the use of the term 
“protected, restored or improved” but considers that (in relation to infrastructure at the very least) there 
should be reference to “where practical” for which there is existing jurisprudence. This approach will 
ensure human activities occur within biophysical bottom lines in a way that still allows for the provision 
of key infrastructure.  
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Ecosystems (subclause (b)) 

Te Waihanga supports a focus on ‘improving’ ecological integrity as this places the emphasis on 
addressing ecology at an appropriate ecosystem scale. A narrow view which places focus on small areas 
of habitat (often to the exclusion of offset and compensation proposals) has in Te Waihanga’s view 
unnecessarily stymied infrastructure in the past. For this reason, the approach of improving 
environments at an ecosystem level is also preferred to a focus simply on “protection” or “restoration” 
which potentially sets a high bar of returning ecosystems to a virgin state whilst not addressing the 
overall health of that ecosystem. The term ‘improving’ enables a broader approach to improving the 
environment at an ecosystem level rather than just ‘enhancing’ specific values.  

Landscapes (subclause (c)) 

Te Waihanga considers that “outstanding natural features and landscapes” is an appropriate threshold 
for landscapes of value warranting protection. Use of this term has the added benefit of retaining the 
associated jurisprudence and is therefore preferable to the protection of “nationally and regionally 
significant landscapes”. In any event, landscape protection should be addressed at ‘identified’ 
outstanding natural landscapes to increase planning certainty for infrastructure provision.  

Te Waihanga is also concerned that protection of natural features or landscapes without qualification 
could effectively prohibit critical infrastructure where the need could outweigh the drawbacks. To 
address this, Te Waihanga considers that the overall values of these identified places should be the 
aspects requiring protection, and that provision should be made for exceptions for infrastructure where 
there is a is a demonstrable need for it to be established in a particular locality. Using a values-based 
approach can give certainty by having those values identified and specified at a higher level so that 
infrastructure can still be provided for, which may otherwise infringe on limits, where its demonstrable 
need can be established. 

Significant indigenous vegetation and habitats (subclause (d)) 

Subclause (d) requires areas of significant indigenous vegetation and significant habitats of indigenous 
fauna to be ‘protected, restored or improved’. Te Waihanga acknowledges that this is an important 
outcome but again emphasises the importance of having clear mechanisms or a clear framework to 
resolve conflicts between outcomes. 

Public access (subclause (e)(i)) 

Subclause (e)(i) provides that public access to or along coasts, rivers, wetlands and their margins shall be 
‘protected or enhanced’. Te Waihanga considers that public access should be ‘maintained and 
enhanced’ given that this phraseology already has existing jurisprudence. In addition, attainment of this 
outcome will not always be possible where there is adjacent infrastructure such as hydroelectric dams 
and airports because of health and safety issues. This simply illustrates the inevitable tension between 
the outcomes and the need for a clear mechanism and process to reconcile tensions and prioritise in 
different circumstances. 

Natural character of the coast, lakes, rivers, wetlands and their margins (subclause 
(e)(ii)) 

Subclause (e)(ii) provides that the natural character of the coast, lakes, rivers, wetlands and their margins 
must be ‘preserved’. This is an extremely high threshold which could effectively prohibit new or 
upgraded critical infrastructure such as ports, bridges, seawalls, three-waters infrastructure, and 
transport infrastructure in these areas. The difficulty is compounded by the lack of clarity about what 
constitutes a ‘wetland’ and ‘margins’. Given these difficulties, and the degree of overlap with other 
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outcomes (landscape, ecological integrity, vegetation and habitats), Te Waihanga suggests that there is 
no need for the NBA to regulate for natural character. 

Relationship of iwi and hapū with the environment (subclause (f)), mana and mauri 
of the natural environment (g) and cultural landscapes (subclause (h)) 

Te Waihanga acknowledges the importance of the relationship of iwi and hapū with the environment. Te 
Waihanga is, however, concerned that an outcome requiring that iwi and hapū relationships with the 
environment are protected and enhanced, may lead to greater uncertainty, costs and delays for 
infrastructure development if Māori are not sufficiently resourced to participate in NBA processes, or if 
the NBA does not later state precisely how this is to be achieved.  

Similarly, subclause (g) requires the ‘mana and mauri’ of the natural environment to be ‘protected and 
restored’. These terms are not defined in the NBA and are very broad concepts given that they are 
required to be ‘protected and restored’.  

The term ‘cultural landscapes’ is also not defined in the NBA and is unclear. If this term is to be included 
in the NBA, then there should be a clear set of criteria for identifying these landscapes and a 
requirement for them to be specifically identified in the Plans. 

Te Waihanga considers that the importance of these outcomes and their interplay with other sections in 
the NBA (such as the requirement in clause 6 to ‘give effect to’ the principles of te Tiriti o Waitangi) 
underscores the need for the NBA to properly provide resolution of any potential conflicts through 
higher order mechanisms, to avoid protracted deliberations at different levels in the consenting or 
permissions and designation processes. 

Cultural heritage (subclause (h)) 

Te Waihanga is concerned that the definition of cultural heritage is extremely broad and amorphous. 
Subclause (h) requires all cultural heritage (including cultural landscapes) to be ‘identified, protected and 
restored’. If subclause (h) is not clarified, there is a risk that it will become a proxy for ‘amenity’ and be 
relied upon to protect the status quo and property values (under the guise of ‘character areas’).  

Te Waihanga considers that clear wording is required to provide certainty in relation to what and how 
cultural heritage is to be maintained. In particular, subclause (h) should be redrafted to refer to 
‘significant’ cultural heritage. It is unlikely to be possible to ‘maintain’ all heritage while achieving all the 
other outcomes (including around housing and climate change targets). The NBA should be upfront 
about these tensions and provide direction on how any trade-offs are to be made.  

Finally, the final part of subclause (h) is unclear. The requirement to ‘identify, protect and sustain’ cultural 
heritage is difficult to reconcile with the last part of the subclause which requires ‘active management’ of 
that heritage that is ‘proportionate to its cultural values’. That said, we support the concept of a 
proportionate response and suggest it could also apply to other outcomes. 

Protected customary rights (subclause (i)) 

Te Waihanga acknowledges the importance of making provision for protected customary rights. Section 
55 of the Marine and Coastal Area (Takutai Moana) Act 2011 (MACA) precludes the granting of a 
consent with adverse effects that are more than minor on the exercise of a protected customary right 
(PCR), unless the PCR group provides its written approval or one of the statutory exemptions applies. 
However, several the exceptions in section 55(3) apply to provide a consenting pathway for existing 
infrastructure and nationally or regionally essential infrastructure in PCR areas. From Te Waihanga’s 
perspective, care should be taken to ensure that the deliberate MACA scheme in providing for 
infrastructure is not undermined by the provisions of the NBA. The requirement to ensure that protected 
customary rights are ‘recognised’ achieves that outcome. 
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Climate change (subclauses (j), (o)(ii) and (p)) 

Regarding climate change, greenhouse gases, and renewable energy, Te Waihanga supports the 
inclusion of these outcomes and notes that infrastructure protection and development will be critical to 
their attainment. This is the case both: 

 Directly, insofar as infrastructure such as renewable electricity generation, 
transmission/distribution networks, process heat conversions and low carbon transport play a 
role in reducing emissions. 

 Indirectly, in the sense that the timely (i.e. rapid) provision of infrastructure is needed to enable 
changes in land use patterns and the adoption of lower carbon ways of living.  

To provide clearer guidance as to what the outcome requires, and better link to the CCRA, it would be 
appropriate for the climate change outcome in (j) to refer to ‘reducing and removing greenhouse gas 
emissions to meet the 2050 Target.19 This would then be an outcome (albeit still one among many) that 
policies and regulation would be required to achieve in the NPF and NBA plans.  

Urban areas (subclause (k)) 

Provision for well-functioning urban areas will be key to growth of economic opportunities, improving 
social and cultural life, and facilitating integrated infrastructure needs and is an important outcome. The 
RMA does not address urban growth issues effectively. High quality urban growth will be required to 
meet economic and environmental needs, such as the rapid electrification of the economy. Infrastructure 
is required to facilitate the development of a well-functioning urban system. Te Waihanga submits that 
express recognition is therefore needed to the foundational role of infrastructure to functioning urban 
environments and the need for infrastructure to be integrated with land use to enable well-functioning 
urban growth.  

However, subclause (k) is unclear and the outcomes are uncertain. The term ‘urban area’ is not defined 
in the NBA and it is unclear which areas it covers given the terms ‘urban’, provincial’ and ‘rural’ can be 
highly subjective. What is meant by the terms ‘well-functioning’, ‘responsive to growth’ and ‘other 
changes’, and exactly what outcomes are being sought? Subclauses (k)(i) and (ii) are methods rather 
than outcomes. And what is ‘resilient urban form’? 

To address these concerns, Te Waihanga suggests redrafting of subclause (k) along the following lines: 

urban areas that are well-functioning and responsive to growth and other changes, including by- 

i. adapt to the needs of people and communities 

ii. enabling a range of economic, social, and cultural activities 

iii. are serviced by ensuring a resilient urban form with good efficient and effective infrastructure, 
including transport links within and beyond the urban area. 

Housing (subclause (l)) 

Te Waihanga supports an outcome addressing housing. Housing affordability, supply and choice are 
matters of high priority for New Zealand that warrant clear recognition. This outcome will in practice be 
difficult to deliver without strong enablement for infrastructure necessary to support housing growth. Te 

 
19 “2050 Target” is a defined term in the CCRA (being the target specified in section 5Q of that Act), so could be updated over time. 
In practice ‘2050 Target’ could simply be defined in the NBA as having the meaning provided in the CCRA, so the name of the Act 
would not be required as part of the outcome wording. 
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Waihanga considers that any housing outcome should refer to the importance of infrastructure for 
enabling housing supply. We recommend the following wording: 

A housing supply, and the infrastructure necessary to service that housing supply, are is developed to: 

i. Provide choice to consumers 

ii. Contribute to the affordability of housing 

iii. Meet the diverse and changing needs of people and communities 

iv. Support Maori housing aims. 

Rural areas (subclause (m)) 

Like subclause (k) relating to urban environments, the rural area outcome is uncertain, ambiguous and 
very broadly drafted. The drafting raises issues such as: 

 What is the extent of the ‘rural area’? 

 Directing that ‘development is pursued’ is vague and is not an outcome. 

 What is an ‘adaptable and economically resilient’ community? 

Development in rural areas also needs to be supported by infrastructure. Te Waihanga suggests that 
subclause (k) is redrafted along the following lines: 

in relation to rural areas, development is pursued that- 

i. enables a range of economic, social, and cultural activities; and 

ii. contributes to the development of adaptable and economically resilient communities; 
and 

iii. provide efficient and effective infrastructure to service and link rural and urban areas; 
and 

iv. promotes the protection of protect highly productive land from inappropriate 
subdivision, use and development. 

Marine environment (subclause (n)) 

The term ‘marine environment’ is not defined. Does it include the ‘coast’? Is it intended to be the same 
as the ‘coastal marine area’ under the RMA or is it intended to refer to ‘coastal waters’? The requirement 
to both ‘protect’ and ‘sustainably use’ the marine environment are potentially conflicting outcomes. 
They also potentially conflict with or duplicate fisheries regulation. Given these difficulties, and the 
degree of overlap with other outcomes (landscape, ecological integrity, vegetation and habitats), Te 
Waihanga suggests that there is no need for an outcome relating to the marine environment. 

Natural hazards (subclause (p)) 

Te Waihanga agrees that risks from natural hazards must be addressed, and agrees that the most 
effective, environmentally realistic and economically prudent approach is for ‘significant’ risks from 
natural hazards to be ‘reduced’. This wording recognises that it may not be possible or practical to 
reduce all risks from all hazards.  
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Assessment against reform objectives 

Reform Objectives agreed by Cabinet Exposure Draft With amendments 
sought by Te 
Waihanga 

Protect and where necessary restore the 
natural environment (including its capacity to 
provide for the wellbeing of present and 
future generations). 

  

Better enable development within biophysical 
limits, including a significant improvement in 
housing supply, affordability and choice, and 
timely provision of appropriate infrastructure, 
including social infrastructure. 

  

Give effect to the principles of Te Tiriti o 
Waitangi and provide greater recognition of te 
ao Māori, including mātauranga Māori. 

  

Better prepare for adapting to climate change 
and risks from natural hazards, and better 
mitigate emissions contributing to climate 
change. 

  

Improve system efficiency and effectiveness, 
and reduce complexity, while retaining 
appropriate local democratic input. 
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Section Four: National Planning 
Framework 
National Planning Framework (NPF) 

What Te Waihanga is seeking: 

 Infrastructure included as a mandatory section of the NPF. 

 Clear environmental limits to inform the delivery of infrastructure that cannot be made 

more stringent in NBA plans. 

 Single Board of Inquiry or Independent Hearing Panel process for all mandatory NPF 

topics to ensure provisions are drafted in an interrelated manner. 

 Clear conflict resolution between competing outcomes through a specific rule 

framework that provides appropriately for infrastructure. 

 NPF should prevail over the Regional Spatial Strategies where there is conflict 

 Objectives, policies and rules that recognise the strategic importance of infrastructure 

to the wellbeing of the environment and communities. 

 Integration with other directions such as national adaptation plans and emissions 

reduction plans under the CCRA. This could be achieved through clarification of clause 

14 of the Exposure Draft. 

Overview 

The intent of the NPF is to provide an integrated comprehensive and cohesive set of directions to guide 
the implementation of the NBA and support decision-makers in reconciling competing matters across 
the system. It is intended that the NPF will include all relevant considerations for subsidiary decision 
making (on Plans and consents/approvals), and recourse to the purpose or ‘outcomes’ of the NBA will 
not be necessary. This makes the NPF crucial to the implementation of the NBA and it is vital that its 
development is prioritised so that it is in place as quickly as possible. Significant delays and gaps within 
the NPF create a reliance on transitional provisions and will delay the benefits of the new planning 
system being realised.  

Te Waihanga views the NPF as critical to providing a national framework that appropriately allows for 
infrastructure. The Exposure Draft prescribes several mandatory areas for national direction. Te 
Waihanga supports the recommendation in the Exposure Draft that infrastructure be a mandatory 
priority area in the NPF. 

As a mandatory consideration, Te Waihanga considers that infrastructure should have its own chapter 
that acts as a code for infrastructure and provides a clear consenting pathway. This would encompass a 
complete set of rules and objectives and policies to support them and would make it clear that the 
provision, protection, operation, maintenance and upgrade of infrastructure is a matter of national 
significance and must be provided for. Te Waihanga recognises that producing rules at the NPF level 
makes it more difficult to amend if required, and that defining down to rule level is likely to be a more 
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arduous process. However, these issues can be managed using a set process for reviews and are 
outweighed by greater national certainty.  

Planning committees should not be able to include rules in their plans that are more stringent than 
those in the NPF (particularly in relation to effects that are already addressed), and the chapter should 
cover national, regional and district infrastructure matters. Provisions should be included which: 

 Protect infrastructure from third party activities (including both direct effects and indirect effects 
e.g. reverse sensitivity). 

 Set out the beneficial aspects of infrastructure that must be considered. 

 Support the authorisation or operation, maintenance, upgrading and development. 

 State how effects should be managed and provide a consenting ‘pathway’ when other 
values/outcomes are affected.  

Consistent with how Te Waihanga conceptualises infrastructure, the NPF section should cover 
infrastructure in telecommunications, energy, water, resource recovery and waste, transport, education 
and health, as well as corrections and defence, as these all relate to services that affect the wellbeing of 
people and communities. These infrastructure providers should decide whether the NPF should include 
both policies and rules, or whether the rules for their particular infrastructure assets and services would 
better sit in NBA plans. 

Drafting process of the NPF 

The Randerson Report recommended that a single Board of Inquiry (BOI) process should be used for the 
preparation and review of any NPF documents.  

Te Waihanga considers that determining the contents of at least the mandatory sections of the NPF 
(including infrastructure) should be undertaken at the same time either through a BOI or Independent 
Hearing Panel (IHP) process. This process would remove any political aspect to decision making and 
have a defined process that allowed for information to be presented by relevant experts. The expert 
panel would then make recommendations to the Minister. Using a specific process like this would: 

 Ensure provisions in individual chapters are not drafted in isolation in separate processes (see 
the need to provide an integrated consenting ‘pathway’, discussed below). 

 Allow conflicts between chapters to be determined through one process and not have to be 
retrofitted. 

 Allow any subsequent sections to then be drafted based on the structure and content of the 
mandatory chapters.  

Mandatory considerations in developing the NPF 

The Exposure Draft requires the NPF to be developed to further the NBA purpose and to include 
provisions directing the ‘outcomes’.  

The way in which the outcomes are currently framed means that, on their own, these directions would 
leave a vast amount of discretion to the drafters and decision makers on the NPF to decide which 
‘outcomes’ to prioritise, and how to make trade-offs between them. Clearer direction in the NBA is 
needed in terms of how to go about doing this.  
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In addition, Te Waihanga also considers there is a need for the NPF to be integrated with and facilitate 
(rather than frustrate) other national objectives and targets. In relation to infrastructure provision there is 
a need for integration with the: 

 National Land Transport Programme 

 National Adaptation Plan 

 Emissions Reduction Plan 

 Spatial Planning Act (projects ‘approved’ through the SPA and included in an RSS should be 
subject to a reduced process under the NBA/NPF) 

 30-year Infrastructure Strategy. 

Resolving conflicts between outcomes through the NPF – competing 
objectives vs a ‘pathway’ 

Along with infrastructure, we note that the Exposure Draft describes other mandatory matters that will 
be prioritised for NPF sections include quality of the environment, ecological integrity, natural hazards 
and climate change, and outstanding natural features and landscapes.20  

As each “chapter” deals with its relevant topics, conflict will inherently arise between chapters. Te 
Waihanga is predominantly concerned about the conflict between the environmental limits (or other 
values/directions, which may not be framed as ‘limits’), and the enabling provisions of the infrastructure 
chapter. Both are seeking to meet the objectives of the resource management reform and the purpose 
and outcomes set out in the Exposure Draft. To resolve this conflict the NPF will have to clearly articulate 
a method to reconcile different values where they conflict and do so in a pragmatic manner that 
recognises the important role infrastructure plays in the wellbeing of society.  

A failure to resolve these conflicts at the NPF level could result in a reversion to the ‘overall broad 
judgement’ approach, which the reforms are intended to move away from. Te Waihanga supports the 
clear statement in clause 13(3) that the NPF must include provisions to resolve conflicts.  

Legal relationship between Plans 

While not included in the Exposure Draft, Te Waihanga considers that the legal relationship between the 
NPF, Spatial Planning Act (SPA) Regional Spatial Strategies (RSS) and NBA plans will determine the 
success of the implementation of the new regime. Both the NPF and RSS will dictate the content of the 
NBA plans, but the NPF is subject to the purpose of the NBA while the RSS is subject to the purpose of 
the SPA. This could lead to a source of conflict between what is shown on the RSS and determined by 
the NPF. Clear parameters will have to be provided as to what document takes priority in the case of any 
conflict and how this is resolved will come down to the weight afforded to the RSS. 

Te Waihanga submits that it should be the NPF that prevails and that provision for certain infrastructure 
within the NPF should be reflected in the RSS.  

 
20 Clause 13 of the Exposure Draft. 



 

 
Inquiry on the Natural and Built Environments Bill: Parliamentary Paper 
 

Page 31 

Fast-tracking proposals identified in RSS 

It is also suggested that priority or significant infrastructure identified in the RSS should be fast-tracked 
by the NPF. For example, the NPF (and if necessary, relevant NBA provisions21) could provide reduced 
scope for decline or appeals in relation to such infrastructure. In other words, projects that have already 
been assessed as suitable, necessary and/urgent under the SPA and included in an RSS should be 
treated like ‘listed’ projects under the COVID-19 Recovery (Fast-track Consenting) Act, or as having 
controlled activity status.  

That shifts the assessment at the consenting/approval stage from “whether” infrastructure is to be 
provided, to “how” it is to be provided (and perhaps where, within a defined corridor) in terms of design, 
conditions, and management of effects.  

Content and scope of the NPF 

Te Waihanga has considered what should be included in an NPF for infrastructure. In summary, Te 
Waihanga considers the structure of the NPF should consist of: 

 Objectives supported by targets that emphasis the vital role of infrastructure in supporting and 
improving wellbeing and resilience for all New Zealanders. For example, one objective for 
infrastructure could read “the provision, protection, operation and maintenance of infrastructure 
is a matter of national significance and must be provided for”. Objectives should be provided for 
each aspect of infrastructure to define essential contributions and benefits that each make to 
our way of life and wellbeing.  

 Policies and rules that determine how the objectives are achieved. These policies and rules 
should have a consistent form across chapters and will include how to reconcile conflicts, 
clarifying how effects can be considered, relationship to environmental limits and noting any 
operating constraints. An example of a policy directive that achieves these goals would be: Even 
where significant adverse effects cannot be avoided, consent will generally be granted where 
effects have been avoided as much as reasonably practicable (including through site selection) and 
the infrastructure is necessary to deliver [other identified outcomes].  

 Include relevant standards that must be met, with provision for identified infrastructure to be a 
controlled activity if it falls within those standards. Lots of these standards already exist, 
including noise, vibration, and emissions. For example, an infrastructure asset, such as a 
transport route, which is shown in an RSS and meets the relevant standards set out in the NPF 
could be considered as a controlled activity. 

These measures will ensure that infrastructure can be delivered through national direction while 
reconciling any tensions with competing reform objectives, such as developing within the constraints of 
environmental bottom lines or limits. Infrastructure is of such importance to the wellbeing and 
functioning of society (and the environment) that it must be recognised and provided for when required 
to achieve that purpose.  

Clause 14 of the Exposure Draft requires that the NPF also include strategic goals and gives examples of 
these. Te Waihanga supports the two examples provided in the clause (integration and wellbeing), but 
suggests further work is required to clarify the scope and purpose of the goals. For example, what is the 
relationship between the goals and the limits and outcomes? Are goals intended to achieve outcomes, 
or do they sit alongside them? Given the strategic goals will be nationally significant (contained in the 
NPF), would it not be better to specify them in the NBA, rather than leave them to be determined later? 

 
21 This could be achieved through standalone sections in the NBA, or potentially the NPF could state that certain activities included 
in an RSS are deemed a Controlled activity.  
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What will be the relationship between the NPF strategic goals and existing goals, such as the 
Government Policy Statement on Housing and Urban Development (currently under development), the 
Government Policy Statement on Land Transport 2021, or the 2050 Target? 

Assessment against reform objectives 

Reform Objectives agreed by Cabinet Exposure Draft With amendments 
sought by Te 
Waihanga 

Protect and where necessary restore the natural 
environment (including its capacity to provide 
for the wellbeing of present and future 
generations). 

  

Better enable development within biophysical 
limits, including a significant improvement in 
housing supply, affordability and choice, and 
timely provision of appropriate infrastructure, 
including social infrastructure. 

  

Give effect to the principles of Te Tiriti o 
Waitangi and provide greater recognition of te 
ao Māori, including mātauranga Māori. 

  

Better prepare for adapting to climate change 
and risks from natural hazards, and better 
mitigate emissions contributing to climate 
change. 

  

Improve system efficiency and effectiveness, 
and reduce complexity, while retaining 
appropriate local democratic input. 
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Section Five: NBA Plans  
What Te Waihanga is seeking: 

 Fewer plans, focused on achieving outcomes. 

 Plans that have a clear lines-of-sight to the outcomes of the NBA, and that implement 

national direction for infrastructure consistently across New Zealand. 

 Plans that give effect to regional strategic outcomes for infrastructure, whereby 

infrastructure proposals identified in spatial plans have a more enabling consenting 

process, with reduced requirements and less process. 

 Plans that are responsive to new infrastructure proposals outside regional spatial 

strategies. 

 Plans that are standardised as much as possible, providing greater certainty, using 

common definitions, and managing infrastructure consistently and at less cost. 

 Plans that protect the functioning of existing infrastructure assets and corridors, and 

enable their upgrade, extension and changes efficiently, with fewer consents. 

 A streamlined process for preparing and changing Plans, overseen by Regional Joint 

Planning Committees, supported by a well-resourced pool of expertise, with an 

Independent Hearing Panel process to hear and decide on submissions. 

 In the absence of national environmental standards for infrastructure or to address 

region-specific matters, plans should have integrated policy and consenting pathways 

to resolve the inevitable tensions in achieving outcomes that occur with the 

development of infrastructure. 

 A strong digital base to support plans; their making and their implementation. 

Overview 

Under the RMA and in the absence of national direction, the provision for infrastructure in regional and 
district plans has varied considerably across New Zealand. While in recent times there has been an 
improvement in the recognition of the importance of infrastructure to our economic, social and 
environment wellbeing (for example, through objectives and policies for regionally significant 
infrastructure), the nature of these provisions varies around New Zealand, as does the regulatory 
framework. Even for those aspects of infrastructure with some form of national direction (renewable 
electricity and electricity transmission), the relevant sector interests have had to litigate on a council-by-
council, review-by-review basis across the 100-plus RMA Plans in New Zealand to seek some form of 
enabling policy and regulatory framework that duly recognises the critical importance of our 
infrastructure. 

More importantly, a great level of uncertainty remains regarding the relationship between infrastructure 
and the environmental bottom lines under the RMA. For example, a recent High Court decision placed 
the natural character of the coast above the safe and efficient operation of a working port, despite 
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existing case law which said that minor and transitory effects may be acceptable and that mitigation and 
remediation can be taken into account22.  

Support for fewer NBA Plans, focused on achieving outcomes 

Te Waihanga supports the proposal for a single mandatory plan for each of the recommended 14 
regions, containing the equivalent provisions currently contained in regional policy statements, and 
regional and district plans, following the model of the Auckland Unitary Plan. 

Te Waihanga also supports the purpose of these plans being to demonstrate how the outcomes set out 
in the NBA and the direction contained within the NPF will be delivered in each region, including the 
outcomes and direction for infrastructure. 

Te Waihanga recommends that Plans accept that the development and use of infrastructure will often 
have adverse effects, as per the approach of the NPS-UD in relation to future amenity. Such recognition 
should be embedded in national direction and given effect through NBA Plans. 

Line-of-sight between the NBA and NBA Plans via national direction  

To bring about the certainty being sought, Te Waihanga considers it will be critical to establish clear 
lines-of-sight from the outcomes sought by the NBA, through national direction under the National 
Planning Framework, to the strategic and specific outcomes and their delivery mechanisms under the 
regional combined plans. 

As outlined earlier in this submission, Te Waihanga’s preference would be to introduce a nationally 
consistent framework for infrastructure across New Zealand, both at policy and regulatory levels. This 
would be delivered through the National Planning Framework, with policies providing national direction, 
and national environmental standards providing a consistent and coherent regulatory framework for 
infrastructure. In the short-to-medium term, however, Te Waihanga accepts that developing a 
comprehensive national regulatory framework for all infrastructure could be problematic, and therefore 
recommends that the Government focus on introducing a comprehensive set of policies in the NPF to 
provide national direction to Plan preparation.  

Resolving conflicts between outcomes through regional spatial 
strategies 

If not resolved through national direction, the Plans must address the resolution of any conflicts or 
tensions between outcomes within each region. Such conflicts are usually inevitable, as infrastructure 
typically interacts with the natural environment, our landscapes, and our urban areas. This is helpfully 
recognised in clause 22(1)(g) of the Exposure Draft. 

Te Waihanga envisages that regional spatial strategies be used to resolve as many potential conflicts 
between infrastructural and other outcomes as possible. Where a project aligns with the infrastructural 
priorities identified in regional spatial strategies, any consenting process (including designations) should 
be focused on managing the effects of the proposal to better achieve those other outcomes. In other 
words, regional spatial strategies should be used to provide an enabling pathway for projects under 
NBA Plans, with reduced requirements and fewer steps in the process. 

Te Waihanga also supports the purpose of NBA Plans regarding implementing the direction of regional 
spatial strategies (RSS) prepared under the proposed Strategic Planning Act (SPA), particularly in regard 

 
22 Environmental Defence Society v Otago Regional Council [2019] NZHC 2278 
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to providing support for the infrastructure required to enable growth and development in the regions, 
including: 

 Provision for ongoing use, operation and upgrading of existing infrastructure. 

 Protection of critical infrastructure from other activities.  

 Provision for new infrastructure. 

Te Waihanga recommends that RSSs support a clear policy pathway in NBA Plans to enable the 
development and upgrading of infrastructure, even where there may be conflicts or tensions with 
achieving other environmental outcomes. Such policy pathways could be modelled on the Auckland 
Unitary Plan approach to infrastructure (which identifies the considerations that decision-makers must 
give for consenting new infrastructure), the relevant policies of the NPSFM and NPSET.23 Certain 
infrastructure could also be deemed a permitted activity once identified in the RSS.  

However, Te Waihanga considers that NBA Plans should also be responsive to new infrastructure 
proposals (i.e. not listed in the RSS), recognising that regional spatial strategies may not be able to 
recognise all infrastructure priorities over their 30-year time horizon. 

Standardised Plans 

Te Waihanga is seeking a much more standardised regulatory framework through NBA Plans, providing 
greater certainty, using common definitions, and managing infrastructure consistently and at less cost.  

While Te Waihanga prefers that national direction provides as much of a standardised approach towards 
infrastructure across New Zealand as possible, both in policy and regulation, it also recognises that there 
will continue to be a major role for Plans to provide for infrastructure, for example to enable specific 
regional infrastructure priorities and to address the specific environmental constraints and opportunities 
to which local infrastructure must respond. (Te Waihanga does however seek that guidance and 
standards for managing the effects of infrastructure are as much as possible set at the NPF level) 

While having only 14 plans will significantly assist in reducing the inconsistencies and variability of plans 
in managing infrastructure currently found in the 100+ RMA plans, there will still be scope for these 
plans to introduce variable and inconsistent provisions. Te Waihanga urges consideration of using 
methods and tools that will facilitate the standardisation of plans around New Zealand, including greater 
use of national planning standards, and provisions in national direction that are deemed mandatory 
provisions in plans.24 

Protecting and optimising existing infrastructure 

Te Waihanga envisages that NBA Plans will have a critical role in recognising and protecting the 
functioning of existing infrastructural assets and corridors, and enable their upgrading, extension and 
changes efficiently, with fewer consents.  

Where consents are required, they should be enabling, such as through controlled activities where the 
focus would be on managing environmental outcomes. 

 
23 While Te Waihanga considers the details of these pathways to be imperfect, with the right substantive considerations and 
requirements they represent a good model.  
24 Or, potentially, plans avoiding duplication with matters that are already provided for in the NPF (as is the requirement in relation 
to NES and plans under the RMA). 
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Process for preparing NBA Plans 

Te Waihanga provisionally supports the process for preparing NBA Plans, providing it is efficient and 
results in more certain and standardised plans. Te Waihanga supports the process for preparing and 
changing Plans being overseen by Regional Joint Planning Committees. 

The long process for preparing the 100+ plans and plan changes under the RMA has resulted in 
significant cumulative costs, both for the local authorities preparing them and for all the infrastructure 
providers that have had to be involved in the process to ensure adequate recognition of, and provision 
for, infrastructure. 

As highlighted earlier in this submission, New Zealand faces significant challenges in terms of changing 
land use to reduce emissions and improve housing affordability and supply for a growing population. 
Infrastructure has a critical role to play, but aspects of infrastructure planning and construction are not 
able to get underway until planning and land use development decisions have been made. Once land 
use approvals are in place there are practical constraints on the timing of different infrastructure inputs 
(the ‘infrastructure cascade’), as well as constraints on construction capacity. It is therefore important for 
the delivery of infrastructure (such as to meet the 2050 Target) that certain land use development 
planning decisions are also able to occur quickly and efficiently.  

Te Waihanga also supports the use of a pre-notification audit of plans by either the Ministry for the 
Environment or some form of government agency that has national oversight for the implementation of 
the NBA. This support is contingent on the audit process not adding an unnecessary layer to the 
process, having a short timeframe, and simply being a check that the plans give proper effect to national 
direction in the NPF and the priorities in the RSS. 

Integrated consenting and policy pathways 

In the absence of national environmental standards for infrastructure (through the NPF), or to address 
region-specific matters, Te Waihanga considers that NBA Plans should have integrated policy and 
consenting ‘pathways’ (as discussed in Section Four of this submission) to resolve the inevitable tensions 
in achieving outcomes that occur with the development and use of infrastructure. Policies in NBA Plans 
should give effect to national direction ensuring the outcomes sought for infrastructure are enabled.  

Policy pathways in Plans should recognise that the development and use of infrastructure will have 
effects, effects that frequently may conflict with achieving other outcomes. Such pathways should 
provide clear direction for decision-makers in how to resolve conflicts, with the focus on how proposals 
may improve the ability to achieve other outcomes through good siting, good design, mitigation, 
offsetting or compensation. 

Strong digital support behind plans 

Te Waihanga envisions a strong digital database to support the transformation of the new planning 
system, to create greater certainty and efficiencies. 

Digital platforms should be mandatorily used to increase efficiencies in NBA Plan processes, as well as 
consenting processes. 

Te Waihanga envisages a national geographic information system (GIS) mapping database being 
developed to support and provide greater certainty to national direction: for example, delineating 
outstanding landscapes, nationally important wetlands, and nationally significant cultural heritage sites. 
Te Waihanga sees that this system would coordinate with regional GIS mapping to support Plans (for 
example, zoning, designation overlays). 
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Section Six: Suggestions for system 
efficiencies  
The Select Committee Terms of Reference focuses particularly on opportunities for cost and delay 
improvements, and the examples of system efficiencies listed in Appendix 2 to the Parliamentary Paper. 
Te Waihanga welcomes this focus given the Commission is particularly concerned with the costs and 
delays the RMA currently imposes on infrastructure development. Te Waihanga argues that there must 
be a better way. 

As noted on page 5, Te Waihanga undertook a study to quantify the direct and indirect financial cost 
that the resource planning system currently imposes on infrastructure providers. We would be happy to 
share the findings with the Environment Select Committee if requested.  

Earlier sections of this submission have focused on efficiencies which can be realised through NBA 
drafting, use of the NPF (central direction), and preparation of NBA Plans. In summary: 

 Increased resourcing of mana whenua and local government will be crucial to ensure they can 
take part in a timely, responsive and informed manner. The experience of those working under 
the RMA is that resourcing would be a more effective fix than greater accountability 
mechanisms. 

 Increased central direction (through the NPF and greater specificity in the NBA) will reduce 
appeals against NBA plans and provide nationwide consistency and certainty. Importantly, the 
NPF must also resolve competing conflicts. 

 Including rules for infrastructure in the NPF will allow greater standardisation of technical 
matters, such as assessments of significance.  

This section of the submission focusses on efficiencies which can be achieved through consenting and 
designation matters. 

Consenting matters 

What Te Waihanga is seeking: 
 A resource management system that is more permissive, based on a greater use of 

standards, reducing the need for consents. 
 A more streamlined, efficient and nationally consistent consenting regime for 

infrastructure, reducing the current complexity and inconsistencies, and the significant 
costs involved with consenting. 

 A greater use of permitted and controlled activities, particularly for upgrades and minor 
changes. 

 Use of regional spatial strategies to establish the merits and priorities for infrastructure 
in each region so that consenting is focused on managing environmental effects to 
achieve outcomes. 

 An efficient consenting process for national priority projects, potentially through the 
establishment of a specialist infrastructure panel, with a greater certainty of outcomes, 
and limits on notification, standing, scope of submissions and appeal rights. 

 Making consents for infrastructure more durable, to recognise the longevity and 
importance of infrastructure, including through longer default consent periods. 
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 Reducing the need for renewing existing consents, with reviews focused on improving 
environmental performance and their contribution to delivering outcomes and targets. 

 Removal of non-complying activities and the RMA s104D gateway tests, with clearer and 
stronger policies to assess applications. 

 Limiting the scope of discretionary activities by (a) excluding complying aspects, and (b) 
restricting discretion to those aspects that may not achieve the Act’s outcomes. 

 

Overview 

The current consenting processes are not fit-for-purpose to respond to the urgency of the challenges 
ahead for New Zealand, as outlined in Section One. In particular, the current consenting processes for 
infrastructure take too long, are too uncertain, and are often having to be ‘gold-plated’ in terms of 
trying to address every single effect to avoid or minimise the consenting risks. As outlined earlier in this 
submission, Te Waihanga is not satisfied that there are sufficient safeguards to ensure the generic 
“avoid, remedy, mitigate” approach currently used under the RMA will not be repeated in the NBA (or in 
subordinate planning documents). A blanket general requirement to avoid, remedy, or mitigate adverse 
effects could be used by opponents to challenge every aspect of proposals, and by consenting 
authorities to justify conditions which are out of proportion of the scale and significance of the adverse 
effects, looking to avoid or minimise every single effect of a proposal. 

There are significant opportunities for introducing a more streamlined, efficient and nationally consistent 
regulatory regime for infrastructure, reducing the current complexity and inconsistencies and the 
significant costs involved with consenting. 

A more permissive and standards-based system 

Te Waihanga is seeking a resource management system that is more permissive, based on a greater use 
of standards, reducing the need for consents.  

Te Waihanga recommends a more enabling regulatory framework, and wider use and scope for 
permitted activities, particularly where the effects are well known and understood and/or can be readily 
monitored. Changes to the legislative framework for permitted activities to enable monitoring 
requirements or certificates of compliance may be appropriate in some cases but should not be 
overused.  

A greater use of environmental standards could be made to make many types of infrastructure 
permitted, using the recommended monitoring and fee charging powers for permitted activities. 

Nationally consistent regime for infrastructure 

Te Waihanga is seeking a more streamlined standard consenting process for infrastructure, with 
notification limited to affected persons, and limits on appeals. 

For infrastructure that is common throughout New Zealand, with known and definable effects, Te 
Waihanga recommends a more extensive use of national standards to provide greater certainty and 
efficiency. For example, use of expert certification could be introduced, to provide information and 
assurance on the expected environmental performance of infrastructure. However, we would not want to 
see the use of standards become so prescriptive that they stifle innovation. 

While Te Waihanga recommends a more permissive regime be introduced, where some form of bespoke 
environmental management is required (or if standardised conditions need to be adapted for local 



 

 
Inquiry on the Natural and Built Environments Bill: Parliamentary Paper 
 

Page 39 

situations), greater use of controlled activity provisions should be made, in which the grant of consent is 
guaranteed and the focus shifts to establishing any necessary conditions to ensure the outcomes are 
being achieved. In particular, a standardised set of controlled activity provisions for infrastructure could 
be formulated, particularly for aspects which are well understood and can be managed through design 
and good environmental management. 

Consenting of national priority projects 

Te Waihanga accepts that larger scale infrastructural projects will often generate effects that are not 
necessarily well understood and that may require more bespoke effects management. For such projects, 
options for consenting processes should be available, for the infrastructure provider to select as 
appropriate according to the context, including the standard local authority level process, as well as 
direct referral to the Environment Court or Boards of Inquiry (BOI). 

Te Waihanga also considers there to be merit in the concept of a separate consenting process for 
projects or responses that have a national level priority. For example, a dedicated consenting process 
using a specialist infrastructure panel as per Freshwater Management could be established, with limits 
on standing, scope of submissions and appeal rights. 

This would be more enabling than BOI process. The BOI process gives the Minister the power to “call in 
a project” of national significance to be heard by an appointed BOI. However, while having reduced 
appeal rights, projects are publicly notified and decisions are made under the same RMA decision 
making framework of a regular consenting process. As an effects-based assessment, this does not allow 
appropriate consideration to be given to the wider societal wellbeing benefits (and costs of it not 
occurring) of the national level infrastructure, or the wider achievement of strategic infrastructure goals 
set out in the NBA outcomes and 30-year Strategy of Te Waihanga. Te Waihanga agrees with the 
expeditated process of 9 months through the BOI route, and recommends similar truncated timeframes 
are carried over to a new process.  

Te Waihanga considers there should be several objective criteria for determining how such projects are 
selected for the national priority consenting process, on the basis of applications by project 
proponents. Such criteria could be based on: 

 Whether it has been identified as a national priority (under the proposed Strategic Planning 
Act). 

 Whether it has been identified in Te Waihanga’s 30-year infrastructure strategy. 

 Whether it is a critical component of a national network or infrastructural service. 

 Whether it would support national outcomes or targets such as in housing or in response to 
climate change mitigation. 

 The proposal is required urgently to support other critically timed development or 
infrastructure. 

As the selection process would be one of pre-approval (made by the relevant Government infrastructure 
body or Minister), a case for referral would have to be provided. 

As the merits of such proposals would have been determined, the consenting process would then be 
focused on whether environmental outcomes can be improved through design, environmental 
management and mitigation (including offset and environmental compensation). Te Waihanga 
envisages that the process would be confined to appropriate conditions of consent. 

Te Waihanga recommends non-notification, with comments to be elicited from identified stakeholders, 
including directly affected parties and relevant local authorities (if not previously obtained through pre-



 

 
Inquiry on the Natural and Built Environments Bill: Parliamentary Paper 
 

Page 40 

lodgement consultation). Appeal rights would either be excluded or limited in scope (for example, to 
conditions or judicial review), with any appeal only allowed from nominated stakeholders. 

As with the BOI process, the separate consenting process will provide the ability to grant resource 
consents, plan changes or designations that allow utilisation of the provisions of the Public Works Act 
1981. 

Te Waihanga considers there to be opportunities for using such a process for responding to an 
emergency consenting situation, such as following natural disasters or for very urgent projects, rather 
than having bespoke legislation. In addition, given the immense challenges in meeting our 2050 Target, 
Te Waihanga considers that this process may be appropriate for specified ‘climate change 
infrastructure’, such as electricity transmission/distribution, low carbon transport, and potentially also 
renewable electricity generation (in pre-approved locations).  

Using regional spatial strategies to establish priorities 

As outlined earlier, Te Waihanga considers that regional spatial strategies should identify the priorities 
for investment into infrastructure for each region, both for future requirements, and for upgrading 
existing infrastructural assets. 

The regional spatial planning process is the appropriate place for determining the merits of a region’s 
infrastructure requirements and for identifying the priorities for investment, including pre-emptively 
planning for future demands and support for growth. Te Waihanga recommends that such projects and 
work should not be required to revisit and justify their merits through the consenting process under the 
NBA. The consenting process should be focused on how the effects of infrastructural proposals can be 
managed to better achieve outcomes. 

The consenting process for infrastructural projects should be more enabling under the NBA if the 
projects are identified in regional spatial strategies. Opportunities for facilitating a more enabling 
framework are identified elsewhere in this submission (for example, in the designation process). 

More durable consents 

Te Waihanga is seeking to have consents for infrastructure made more durable and flexible to recognise 
the longevity and importance of infrastructure, such as by longer default consent periods. 

Infrastructural assets typically have a long life and provide ongoing benefits in the provision of services 
to the economy, society and the environment. Accordingly, the duration of consents associated with 
such services should recognise the longevity and value of such assets to New Zealand. The default term 
of those types of resource consents that are not enduring (that is, regional consents) should be longer 
for infrastructural assets. 

Associated with this (and as also discussed in relation to designations), there is need for more flexible 
approvals so that infrastructure can be upgraded without having to seek a change of consent conditions 
because it will no longer be in strict accordance with plans submitted as part of the application.  

Fewer consent reviews, focused on improving environmental 
performance 

Te Waihanga is seeking to have the need for renewing existing consents reduced, recognising the 
existence of infrastructural services in the environment, with reviews focused on improving 
environmental performance and their contribution to delivering outcomes and targets. Under the 
current RMA, too often the focus for consenting authorities has been on the adverse effects of proposed 
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improvements to infrastructural services such as wastewater treatment, rather than on the benefits of 
such improvements to the environment. 

It should also be recognised that, given the long life of infrastructure, consents must be renewed or the 
result will be gross inefficiency if the asset cannot be used.  

In particular, resource consents should not be at risk through the review process if significant 
infrastructural services are being provided: the focus should be on examining whether the performance 
of the asset in achieving environmental outcomes is satisfactory and whether there is practicable scope 
for improving its performance, having regard to the relative costs and practicality of making such 
improvements (and the opportunity cost of not investing in potentially more impactful system 
improvements elsewhere). 

Te Waihanga also considers that, in renewing resource consents, the starting point for assessments 
should be that the “existing environment” includes the existing infrastructure and its effects, rather than 
assessment based on environments without the existence of the infrastructure. Any alternatives 
assessment should be focused on improving the performance of the existing service, rather than a blue 
skies approach. The emphasis of consent renewals should be on whether the infrastructure still delivers 
outcomes/targets etc., not comparing its effects against a fictitious receiving environment. This 
recommendation is part of the broader theme of shifting emphasis from effects to outcomes. 

Removing non-complying activities; providing clear policy direction  

Te Waihanga supports the removal of non-complying activities and the s104D gateway tests for the 
reasons set out in the Review Panel Report. With many infrastructure projects, just one aspect, albeit 
minor, because of the ‘bundling’ principle, require the entire package of resource consents being sought 
to be considered as a non-complying activity. This would lead to a two staged approach to consenting 
infrastructure projects: first, can a project get through the non-complying activity gateway 
(notwithstanding its benefits and contributions to achieving broader outcomes), and then, if it can, 
should it get consent? 

To this end, Te Waihanga considers it is preferable to have a one-staged approach, considering the 
contribution of a proposal to achieving outcomes in a single process. However, Te Waihanga urges 
caution that the removal of non-complying activities does not result in a greater level of prohibited 
activities by default. Prohibited activities should remain conservatively used, with limits placed on its 
application, and some strict criteria applied. 

If non-complying activities are retained in the NBA, then Te Waihanga seeks clarification that the 
bundling approach (which has been adopted as a matter of practice but has no express basis in the 
RMA) does not apply.  

More focused discretionary activities  

With the removal of non-complying activities, there is likely to be greater use of discretionary activities 
for consenting purposes. But an open-ended discretion consenting process has the potential to return 
to a fully effects-based approach, with consenting authorities trying to capture and minimise every 
single effect, losing sight of the broader outcomes trying to be achieved. 

Te Waihanga therefore considers that scope for further focusing the discretionary activity consenting 
process should be explored. For example, the complying or permitted aspects of a proposal could be 
excluded from the discretion of decision-makers to avoid revisiting aspects to which a proposal would 
otherwise comply. 
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Te Waihanga envisages that much greater use of restricted discretionary activity status be made within 
NBA Plans, with matters restricted to those aspects for which discretion is specifically limited. This should 
be aligned with much greater certainty around notification provided in Plans. 

Designations 

What Te Waihanga is seeking: 

 Re-establish the two-stage approach, with ‘development approval’ provided at the 

Notice of Requirement stage and a more detailed evaluation of effects management at 

the Outline Plan stage.  

 The Notice of Requirement stage should be a high-level assessment, focused on 

considering the proposed infrastructure’s contribution to achieving the outcomes set 

out in the NBA, and national direction and infrastructure priorities identified in regional 

spatial strategies. 

 The Outline Plan process should focus on the detail of potential impacts of the works 

within the footprint, particularly construction management, with any required resource 

consents deemed granted, and focused on conditions to manage effects. 

 Limit scope of notification to directly affected parties, with appeal rights limited to 

conditions. 

 Longer default lapsing periods for infrastructure and enabling of longer lapsing periods 

when required (such as longer-term projects identified in 30-year regional spatial 

strategies). 

 Rationalise the scope of requiring authority powers to a greater range of infrastructure 

providers.  

 Widen the ability to use designations for the coastal marine area and the beds of rivers 

and lakes (decoupled from the property acquisition powers under the PWA where not 

appropriate). 

 

Overview 

Designations are a critically important tool for authorising and protecting key infrastructure. Even if the 
NPF provides an enabling code for infrastructure, designations should remain available to infrastructure 
providers because of their links to land acquisition and corridor protection. Te Waihanga considers that 
there are significant opportunities to improve the role and use of designations to further enable the 
development of infrastructure. 

Te Waihanga generally concurs with many of the recommended changes to the designation process 
identified in the Review Panel Report. These include: 

 Extending the designation process to apply to the coastal marine area and the beds of lakes and 
rivers 
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 Extending the default lapsing period and enabling the ability to extend beyond that period 
subject the following considerations: 

o a national significance test; 

o the infrastructure is identified in a regional spatial strategy and/or the Government’s 
national priorities; 

o the designation facilitates co-location of infrastructure (which may necessitate longer 
delivery timeframes); 

o uncertainty or risk management responses. 

The original purpose of designations was to enable a two-stage approach: first, seeking a designation 
for the work through a Notice of Requirement, and second, confirming details of the work through the 
Outline Plan process. However, this concept has been lost under the three decades of RMA 
implementation. One of the biggest issues with obtaining a designation under the RMA now is that 
Notices of Requirement are now processed in a similar way to resource consent applications, with a 
considerable amount of very detailed upfront information being required by consent authorities. This 
approach creates difficulties when more detailed design work occurs as part of the construction process, 
and changes to the design are inevitably required. It also risks stifling innovation.  

This issue was recognised by the Review Panel, who concluded that “at this first stage of the process the 
assessment should be kept at a high level, focused on considering the designation’s impact on the 
outcomes set out in the Natural and Built Environments Act, and the environmental effects of the 
designation footprint, rather than on the detail of potential impacts of the works within the footprint.” The 
Review Panel recommended a subsequent process to address the potential effects of works within the 
footprint through construction and implementation plans using an amended Outline Plan process. 

Support for remodelled two-staged designation process 

Te Waihanga fully supports the Panel’s suggested changes to the two stage Designation/Outline Plan 
process, with a high-level consideration of alignment with outcomes at the designation stage, and a 
more in-depth consideration of effects management at the Outline Plan and resource consents stage. 
The purpose of this stage is to confirm whether the project is to proceed; if not, then time and cost 
spent on the second stage considerations is avoided.  

However, it is important that the second stage does not revisit the original purpose and need for the 
project, but focuses on: 

 the detail of what is being constructed 

 how it will be constructed,  

 how the specific effects of operating the designated work will be managed. 

Requiring authorities should be enabled to combine both stages into a one step process, if they so 
choose, to facilitate a more efficient process such as for more urgent infrastructure projects. 

First stage – Notice of Requirement  

Tests for Notices of Requirement should be focused on the project’s consistency with outcomes, 
national and regional direction, and whether the requiring authority has sought to avoid or reduce 
effects through alignment or siting selection. The RMA s168A and 171 matters of consideration should 
not be rolled over but be confined to a high-level consideration of outcomes. 
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As part of the information requirements (i.e. equivalent of Schedule 4 RMA), the requiring authority 
should provide information to demonstrate that a robust process for seeking to avoid or reduce effects 
through alignment or site selection had been undertaken. However, Te Waihanga considers that there 
should be no requirement to consider alternative sites, methods or routes for Notices of Requirement as 
part of the decision-making criteria, nor a requirement that an infrastructure proposal be ‘reasonably 
necessary to achieve project objectives’, particularly if the project or infrastructure asset has been 
identified in the regional spatial strategy and/or Government’s national priorities. 

Te Waihanga recommends that no conditions should be imposed at the first (Notice of Requirement) 
stage, but that direction could be provided regarding the matters to be addressed in the second stage, 
clearly identifying what matters should be addressed by the Outline Plan and what matters must be 
addressed by conditions. 

In terms of appeals at the first stage, Te Waihanga suggests that the AUP/Freshwater Plan model could 
be adopted – if the requiring authority’s decision differs from the Council recommendation then merits 
appeals to the Environment Court would be available, but otherwise appeals would only be available to 
the High Court on points of law.  

Second stage – Outline Plan and resource consents  

Te Waihanga recommends the second stage of the designation process for infrastructure projects be a 
combined Outline Plan and resource consent process. The Outline Plan would be submitted to the local 
authority to enable it to recommend changes to the design and conditions to avoid or mitigate adverse 
effects on aspects that would not be addressed through conditions on resource consents. 

Any resource consents that are sought in the second stage should be assessed as controlled activities 
but would be subject to controls and conditions for construction and operation to address the potential 
adverse effects of the works and subsequent operation.  

As with the Notice of Requirement, the requiring authority should be the decision-maker on the final 
Outline Plan. 

Notification and appeals 

Te Waihanga considers that the extent of public involvement in each stage of the process would need to 
be outlined in the NBA. Te Waihanga is opposed to a two-stage public notification process, which would 
add significant time and costs to the process, and risks ‘two-bites at the cherry’ in terms of revisiting 
issues. 

The presumption of public notification for the Notice of Requirement stage, should be a rebuttable 
presumption: there may be proposed designations with low level of effects. Te Waihanga also considers 
that the scope of submissions for the Notice of Requirement should be confined to the tests for 
considering the proposed designation. 

The Outline Plan/resource consents stage should not be publicly notified, but potentially limited notified 
depending on the scale and extent of effects. Alternatively, the requiring authority could provide an 
outline of consultation undertaken and the results of that consultation (for example, changes in design). 

It is suggested that appeal rights at the second stage should remain as they are now, i.e. only available 
to councils in their role as territorial authorities in some circumstances.  

Widening the scope for designations 

Te Waihanga has identified several other potential improvements to the designation process:  
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 Longer default lapsing periods for infrastructure, and enabling of longer lapsing periods when 
required (such as longer-term projects identified in 30-year regional spatial strategies) 

 Widening the scope of agencies for which requiring authority status is available – for example, 
extend the ability of electricity generators to seek requiring authority status: currently, while the 
electricity transmission system operator (Transpower) has requiring authority status, those 
organisations involved in generating renewable electricity do not. 

 Enabling designations to apply over the beds of lakes and rivers as well as the coastal marine 
area but decoupled from the property acquisition powers under the Public Works Act in those 
situations (Te Waihanga recognises there will be iwi interests and concerns to take into account). 
It would make sense to allow some ‘regional’ activities (e.g. earthworks) associated with 
construction to be authorised by the designation, so that in combination the designation and 
outline plan would be sufficient to authorise construction.  

Designations enable the requiring authority to compulsorily acquire the interests in affected properties 
under the PWA (although requiring authorities usually prefer a willing buyer – willing seller). Te 
Waihanga recognises that some of the opportunities identified above would have some implications in 
that regard, and recommend that statutory amendments may be needed to recognise that, for some 
forms of designation, it may not be necessary or appropriate to have access to the Public Works Act 
acquisition powers. In particular, it will be important to distinguish between designations over land from 
those over the beds of rivers, lakes and coast, where it would not be appropriate to enable the requiring 
authority to acquire the land. 

 

 


